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	TRUST ACCOUNT SUPERVISOR TRAINING PROGRAMME
	Welcome to the Trust Account Supervisor Training Programme.
	Since 1 April 1998, trust accounting has been regulated by the Law Society’s Financial Assurance Scheme. The provisions of the Scheme require each practice to appoint a Trust Account Supervisor where it receives money for, or on behalf of, any person....
	This programme has been designed for those who wish to become a Trust Account Supervisor (refer to Regulation 19) in compliance with the requirements of the Financial Assurance Scheme. This manual is the set text, and details of the assessment require...
	To begin the programme, please read the introduction in the workbook which contains information about distance learning, competency-based assessment, completing the observation report, the assessment day and assessment procedures. You should then work...
	Lisa Attrill
	Inspectorate Manager
	New Zealand Law Society
	January 2018
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	References
	The following resources can be found on the New Zealand Law Society website www.lawsociety.org.nz or on the Trust Account Supervisor Training Programme course page at www.lawyerseducation.co.nz
	These resources can be found on the government legislation website www.legislation.govt.nz
	The term “partner” has been used in this text to include partners, directors and sole practitioners
	Note on appendices

	Appendix 1 – Accounting Software.
	This is the most recent list of software used for trust accounting transactions known to the NZLS Financial Assurance Scheme Inspectorate. The NZLS makes no recommendation or representation of any software offering.
	Appendix 2 – FATCA Practice Advice.
	The United States Foreign Account Tax Compliance Act (FATCA) has the object of reducing tax evasion by American taxpayers with foreign accounts. It is in force in NZ through amendments to the Tax Administration Act and the Income Tax Act. FATCA applie...
	Appendix 3 – Representing a client making a claim on the Fidelity Funds.
	This is included to give some idea of what is involved if a person seeks your advice in respect of a claim against the Solicitors’ Fidelity Guarantee Fund or the Lawyers’ Fidelity Fund. As with all the appendices it will not be examined on the assessm...
	INTRODUCTION To trust accounting
	This programme focuses on the management of the trust account as stipulated in the relevant Acts, Regulations and Rules. The principal purpose of these mandatory requirements is to protect clients’ money. This is achieved through the systematic record...
	Trust account law

	The law relating to lawyers’ trust accounts is set out in the Lawyers and Conveyancers Act 2006 and the Lawyers and Conveyancers (Trust Account) Regulations 2008.
	Trust Account Supervisor

	Every trust account must have a Trust Account Supervisor. The Trust Account Supervisor has special responsibility for the administration of the trust account and must adequately supervise its operation and security. However, this does not diminish “th...
	Guidelines

	The NZLS Lawyers Trust Accounting Guidelines outline a relatively simple system for handling client money and administering trust accounts in law practices. This system is designed for use by lawyers or their accounting staff and is relevant to both m...
	While they are primarily intended for use by people operating the trust account on a
	day-to-day basis, the Trust Account Supervisor must be sufficiently familiar with the guidelines to adequately supervise the operation and security of the trust account.
	What is a trust account?

	A trust account in relation to a legal practice is defined in s 6 of the LCA as any trust account at a bank in New Zealand that is in the name of that practice. An Interest Bearing Deposit (IBD) is also considered a trust account.
	Trust bank accounts must be designated “trust account”, and the bank must be put on notice that the money in the trust bank account is trust money. (Regulation 5)
	Nominated trust bank account charges

	There are no transactional bank charges made on a nominated trust bank account. The bank will calculate notional interest on the funds held each month and then credit 60% of this interest figure to the Lawyers and Conveyancers Special Fund Account. Th...
	The funds held in the special fund are paid over to the Ministry of Justice to fund community law centres. (LCA ss289 to 303)
	Trust bank accounts

	A trust bank account differs from a practice’s general bank account as follows:
	Trust account money

	Four essential qualities distinguish trust account money from other monies.
	Trust account records

	These are defined in the LCA as records relating to a trust account. There is also a definition in the Regulations that includes both the computer equipment and software when the trust account records are computerised. (LCA s 6 and Regulation 3 defini...
	Financial information

	The diagram below shows the general flow of financial information and the primary accounting records for the trust account.
	Computerised trust accounting systems

	The procedures outlined in this programme and suggested in the guidelines are based on a simple manual system of trust accounting. Most practices prefer to use computerised trust accounting systems, of which there are a wide variety. However, there ar...
	Transfers to and from an IBD (deposit) facility is an optional extra.
	If you seek guidance on computer system controls or selection and installation of new systems, you should refer to Module 5 and Appendix 1 of this manual. You are also encouraged to liaise with your local Inspector.
	Valuable property and trust money

	The definitions of “valuable property” and “trust money” are very broad. It is quite conceivable that a practice may be responsible for assets and monies over which control is held but which fall outside the umbrella of the trust bank account (LCA ss ...
	A duty to keep records of such assets and monies is detailed in the above-referenced sections of the Act.
	Information on the New Zealand Law Society Website

	Up-to-date information on trust account management can be found at www.lawsociety.org.nz
	Either click on “For Lawyers” then “Regulatory requirements” then “Trust Account Requirements” or go directly to www.lawsociety.org.nz/for-lawyers/regulatory-requirements/trust-account-management
	introduction – Obligations of law practices under the requirements of the New Zealand Law Society Financial Assurance scheme
	Competencies

	0.1 Identify practical implications for practices in relation to the trust accounting requirements of the New Zealand Law Society financial assurance scheme.
	Includes:
	This introduction deals with your obligations under the trust accounting requirements of the financial assurance scheme contained in the Lawyers and Conveyancers Act 2006 and the Lawyers and Conveyancers Act (Trust Account) Regulations 2008.
	Although you will not be required to recall the details of all references noted, you should be familiar with the practical implications in relation to the requirements for operating a trust account.
	Trust Account Supervisor

	1. The Trust Account Supervisor (TAS) is defined as a partner or director appointed as such; or in the case of a sole practitioner who is not in partnership, that practitioner. (Regulation 16(1))
	2. Every practice must at all times have a Trust Account Supervisor for each office having separate trust account records. (Regulation 16(2) and (3))
	3. A Trust Account Supervisor is responsible for: the administration of the trust accounting of the practice; ensuring the regulations, any practice rules and trust accounting provisions of the LCA are complied with; and for verifying the correctness ...
	4. In practical terms, the responsibilities of a TAS will include: ensuring appropriate systems, policies and procedures are in place for the authorisation and recording of client transactions; safeguarding client money and valuable property; and meet...
	5. A practice may have more than one partner or director who is a qualified Trust Account Supervisor, and indeed this is to be commended. However only one partner can be designated as the Trust Account Supervisor with the NZLS Registry. If a qualified...
	The fundamental obligations are:

	6. To pay all trust money received into the trust account and hold it exclusively for the relevant client, to be paid to that client or as that client directs and to account properly to that client for such trust money. (LCA ss 110 and 111)
	7. Trust account records must disclose clearly the position of the money in the trust account. They must be kept in such a manner as to enable them to be conveniently and properly reviewed by the inspectorate. They must be up to date, clearly show the...
	8. Trust money should earn interest for the benefit of the client concerned wherever practicable unless the client instructs otherwise. Where the amount of interest likely to be earned is insignificant compared with the administrative cost of setting ...
	Valuable property of a client

	9. If valuable property (or money) is received or held on behalf of any person you must account properly for the valuable property to that person. (LCA s 111(1))
	10. In relation to valuable property records must be kept that describe the property received or held and record details of its receipt and disposal. The records must be kept in such a manner as to enable them to be conveniently and properly audited o...
	Trust accounts not to be overdrawn

	11. A client’s trust ledger account should not be overdrawn unless the practice has sufficient monies in the trust account to meet that. If this should happen, for whatever reason, then funds must immediately be lent to the client from the practice to...
	Restrictions on certain transactions

	12. The practice must not authorise or permit money of any client to be lent or otherwise provided to it or any class of person specified in Regulation 7(1) either directly or indirectly except where the client has obtained separate and independent le...
	13. A lawyer must not authorise or permit any rent, interest, instalments or debts due to any client to be collected by any class of person specified in Regulation 7(1) other than your practice. (Regulation 7(3))
	Personal transactions

	14. The trust account must not be used to pay private or household transactions but may be used for property and investment transactions by those persons specified in the regulation. (Regulation 8(1) and (2), Guideline 10.8)
	Fees

	15. Prior to commencing work for a client, that client must be provided with information in writing on the principal aspects of client service including the basis on which the fees will be charged, when payment of fees is to be made, and whether the f...
	16. Funds may be received to cover fees in advance only on the basis that these are held for the client’s account in your trust account. No deduction in respect of fees may be made from funds held unless authorised in accordance with s 110 and Regulat...
	17. Fees are not permitted to be deducted from funds held in a client’s trust ledger without client authority and also unless they have been provided with an account for the services carried out, or the client has authorised the deduction in writing, ...
	Client bank accounts

	18. Where in the course of practice a client’s bank account is being administered autonomously it must be accounted for properly to that client and records kept to the same standard as required in respect of other trust money. These are often referred...
	Retention of records

	19. Trust account records must be retained for a period of at least six years from the date of the last transaction recorded in them. (Regulation 11(5))
	Receipt of trust money

	20. Every sum of trust money received for or on behalf of any person must be recorded promptly and accurately in the trust account receipt records and in the appropriate ledger account for that person. (Regulation 12(3) and (4), Guidelines 5.1 to 5.7)
	21. A trust receipt must be given to the payer of every sum of trust money upon request or when that money is paid in cash. (Regulation 12(5), Guideline 5.4)
	22. Trust money must be banked promptly. (LCA s 110(1)(a))
	Payment of trust money

	23. Payments or transfers, from client’s trust money can only be made in accordance with current instructions, or some other current authority from the client, and the client’s ledger account has sufficient cleared funds available for the purpose. (LC...
	24. Funds are not available to be paid out directly when held on interest bearing deposit and must first be transferred back to the client’s trust account before being paid out. (Guideline 6.5)
	Reporting to clients

	25. A complete and understandable statement must be provided to each client for whom trust money is held. The statement must list all trust money handled for the client, all transactions in the client’s account, and the balance of the client’s account...
	Reconciliations

	26. Each trust account operated (including any interest bearing deposit accounts or foreign currency accounts) must be reconciled with the trust ledgers as at the end of every month. Reconciliations must be completed by the 10th working day of the fol...
	Reporting to the New Zealand Law Society

	27. The TAS must certify in writing to the New Zealand Law Society by the 10th working day of each month (or in January, the 15th working day) on the position of the trust account as at the end of the preceding month and the operation of the trust acc...
	28. The TAS must certify to the New Zealand Law Society by the 10th working day after the end of each of the quarters of March, June, September and the 15th working day after the end of the December quarter whether the practice has a lending operation...
	Practice required to give notice in certain cases

	29. The practice must notify in writing to the New Zealand Law Society of the commencement or cessation of the practice and whenever certain changes occur in relation to the practice. (Regulation 18(1))
	30. Every notice must be in writing, be signed, state the date of the event and include the particulars set out in regulation 18(2). Notice of commencement or recommencement of practice or the opening of a branch office must be given before the occurr...
	Cessation of practice

	31. If trust account services stop being provided, the New Zealand Law Society (Registry) must immediately be informed and all unused trust receipts sent to them or disposed of as directed, or in the case of computer-generated receipts take steps to e...
	Reviews by the New Zealand Law Society Inspectorate

	32. When the inspectorate requests to undertake a review of the trust account, all records and information that may reasonably be required should be produced, including all personal financial and business records. (Regulations 29 and 30)
	33. The inspectorate is required to report the results of a review to the New Zealand Law Society when serious matters of concern are disclosed by the review. (Regulation 32)
	Investment of trust money

	34. If a client gives instructions to invest money you must, at the time those instructions are given whether in writing or otherwise, advise the client in writing that any loss relating to the money that has been instructed to be invested is not cove...
	Unclaimed money in trust account

	35. Under s 110(1)(b) LCA a practitioner must pay trust money to the person on whose behalf the money is held or as that person directs. Under regulation 12(7)(c) a practitioner must account to a client reporting all transactions in the client’s trust...
	Financial Transactions Reporting Act 1996

	36. If a person deposits $10,000.00 or more in cash with the practice, then the identity of that person or persons conducting the transaction must be verified. (FTRA, Guidelines 8.6 to 8.9)
	37. There are also other obligations to report suspicious transactions to the Police irrespective of the value or type of deposit. Appropriate policies should be developed to ensure compliance with the FTRA. Suspicious transactions are not necessarily...
	Foreign Account Tax Compliance Act (FATCA)

	38. This is a United States Act designed to prevent United States taxpayers avoiding paying tax. New Zealand has an agreement with the United States regarding its operation and compliance. The compliance is being managed by the Inland Revenue Departme...
	39. All law firms with trust accounts or nominee companies need to consider if FATCA might apply to them. The Law Society has prepared a practice briefing on this as to what steps each law firm may have to take, as well as some forms for use with clie...
	40. The practice briefing and some other information can be found as Appendix 2 to this manual. The information is being updated and added to regularly so you should go to the NZLS website www.lawsociety.org.nz and look under “for lawyers” then “regul...
	Non-compliance

	41. Failure to strictly observe the provisions of the LCA relating to trust accounts and the regulations can have consequences including:
	a. loss of client money or valuable property
	b. temporary concealment of those losses
	c. muddlement within the trust account
	d. inability to reconcile the trust ledger with the trust bank account
	e. complaints from clients to the law society
	f. insurers declining claims against your professional indemnity policy.
	42. To knowingly contravene the provisions of the LCA relating to trust accounts is an offence and if convicted a person can be fined up to $25,000 per offence. (LCA ss 110(4), 111(2), 112(3))
	43. Failure to comply with or contravention of certain provisions of the trust account regulations is an offence and if convicted a practitioner can be fined up to $15,000 per offence. (Regulation 41)
	Module 1 – rECORDING tRUST aCCOUNT tRANSACTIONS
	Competencies

	1.1 Identify primary accounting records, their purpose and details to be recorded in relation to:
	Includes:
	Receipt of Trust Money

	Every sum of trust money received for or on behalf of any client must be recorded promptly and accurately in the trust account receipt records and in the appropriate ledger account for that client. (Regulation 12(3) & (4), Guidelines 5.1 – 5.7)
	Information required on a trust account receipt

	(  Name of practice
	(  Amount in words and figures
	( Date - should be the date the money was received in the office or direct credited into the trust bank account
	(  The payer details from whom the funds have been received
	( Details of the client for whom the trust money is to be held, including client and project or matter references. Be meticulous about to whom the funds are to be credited. For example, Mr J B Smith; Mr J B and Mrs E P Smith; J B Smith & Co Ltd. Do no...
	( Receipt number reference – every receipt of trust money must have a unique  identifying reference number that is issued sequentially
	( The purpose of the receipt. A detailed record of what the money has been received for is very important
	Examples:
	Rent received
	Your narration on the trust account receipt will be recorded on that individual client’s trust ledger and you may not look at it again for some months. If at that stage there is a dispute between the tenant and the landlord about when rent was paid, c...
	Repayment of a mortgage
	The breakdown of the amount paid for principal, interest, premium interest, and costs will help later when the client wants to file a tax return.
	(  Signature of person completing the receipt
	(  The words “Official receipt form for trust moneys”
	An indication whether the trust money is received by cash, cheque, bank transfer or other means (EFT/POS or credit card). The Regulations and Guidelines leave it up to the practice to decide whether the receipt records are kept using a manual system o...
	Below is an example of a “trust receipt” form. If the practice keeps its receipt records manually, the “trust receipt” forms must be obtained from suppliers approved by the New Zealand Law Society. If the practice keeps its trust receipt records on co...
	Cash

	A trust receipt must be given to the payer of every sum of trust money upon request or when that money is paid in cash. (Regulation 12(5), Guidelines 5.3 – 5.4)
	Where trust money is received in cash it should be counted out in front of the payer, preferably with another witness present, to ensure that the amount receipted is as stated.
	Trust money, particularly cash, should be banked promptly, daily where practicable. Cash being held prior to banking should be kept in a secure place (LCA s110(1)(a), Guideline 5.12)
	Cheque

	If trust money is received in the form of a cheque that is not crossed, then it should be crossed with a stamp that states the cheque is payable only to your practice’s trust bank account (naming the bank and branch).
	Electronic

	When funds are paid directly into your practice’s trust bank account, it is important to ensure that the money has been received into the bank account before you raise a receipt. Most firms recognise receipts by downloading their bank statements; auth...
	Clients and payers are encouraged to provide identifying details such as a matter number when making deposits to a trust bank account.
	Occasionally, the practice may receive a deposit into the bank account where the identities of the payer, client to be credited and the purpose of the payment are unknown. The best way to prevent this happening is to ask all clients who may be paying ...
	Financial Transactions Reporting Act (FTRA)

	If a person deposits $10,000.00 or more in cash with your practice, then the identity of the payer must be verified. Details of the transaction and identity verification records must be retained for a specified period as set out in the FTRA. (Guidelin...
	As well as the statutory requirement above, it may be prudent to verify the identity of any new client or someone who purports to be acting on behalf of someone else and deposits cash or in any instance where someone conducts a transaction or transact...
	Where a deposit of any amount is involved and there is some suspicion about the transaction, then a ‘suspicious transaction report’ (STR) must be made to the Police Financial Intelligence Unit. In urgent cases, this may be done orally but otherwise it...
	www.police.govt.nz/service/financial/guidelines.html
	It is an offence to “tip off” the payer that a suspicious transaction report is going to be filed. There should be appropriate policies in place within the practice to ensure compliance with the FTRA.
	It should be noted that even if you are satisfied with a transaction and do not make a STR, your bank may still make a report, as it too is subject to the FTRA. Your statutory obligation overrides your usual duty of confidence.
	AML/CFT

	Further guidance will be issued throughout 2018 and lawyers are encouraged to monitor communications such as the Law Society publications LawTalk and LawPoints, and the DIA website for information. The Law Society recommends that you subscribe to rece...
	https://www.dia.govt.nz/diawebsite.nsf/wpg_URL/Services-Anti-Money-Laundering-AMLCFT-News-and-Information
	Foreign Currency in the trust account

	There may be occasions where money is received in a foreign currency and the practice is requested not to convert the money to New Zealand currency.
	The practice’s bank can open a foreign currency account in the name of the practice, which will also form part of the general designated trust bank account arrangements.
	Some practices have several bank accounts in different foreign currencies.
	Bank statements should be obtained for each foreign currency account and retained as part of the trust account records. Reconciliations must be completed for these “facets” of the overall trust account.
	Most leading trust account software packages provide for the operation of more than one bank account. Like the general trust account and the IBD account, the foreign currency account must be reconciled each month end.
	Separate ledger accounts must be maintained for each client for each currency held. (Guidelines 10.21 – 10.27)
	Banking

	Most practices receive the major part of their receipts via direct deposits, but some still receive substantial quantum and volume by cheque and cash. If there are several cheques to be deposited, then a bank deposit supplement is recommended.
	Bank deposit supplements

	Many practices are able to prepare banking schedules through their trust account software but where this facility is not available, then a bank deposit supplement should be used.
	The bank deposit supplement records the details of all cash and cheques banked. The composition of each banking matches receipts (excluding those for direct credits) for the same period. Originals are retained by the bank and the duplicates are filed ...
	Deposit supplement books may be obtained from the bank or general stationery retailers. Any deposit books provided by the bank should enable you to record the following:
	Cash received
	Cheques received

	The function of a deposit supplement is to provide detail of the composition of an aggregated deposit. If a deposit is made of a single cheque or single amount of cash (aligning with just one receipt), then a deposit book butt entry will usually suffi...
	Here is an example of a bank deposit supplement showing the details you need to record.
	Trust money should be banked promptly, daily where practicable. (Guideline 5.12)
	Trust money must be held separate from other money and must not be used to cash other cheques. (Guideline 5.13)
	Each banking should be reconciled to receipts. (Guideline 5.14)
	Consider the following scenario:
	Andrew was a newly qualified solicitor who was very nervous as he was dealing with his first large conveyancing sale settlement for $1.8 million. Part of the sale proceeds would be used to discharge the $1 million mortgage on the sale property.
	He had received an email from the solicitor acting for the other party saying the sale proceeds would be direct-credited into the practice trust bank account on the settlement day.
	Andrew therefore completed a payment requisition to repay the mortgage to AMP also on settlement day and sent this down to the accounts department for processing.
	The day after settlement the accounts department reported that the practice’s trust account had gone overdrawn by $1,000,000.00.
	What went wrong?
	Although Andrew had received an email saying the sale proceeds would be paid on settlement day he did not verify with the accounts department that in fact the funds had been received, or that an independent note from the bank had been received confirm...
	Therefore, no receipt of the funds was raised and no income was credited to the client’s ledger card, only the mortgage discharge payment, hence the client ledger and the trust bank account being overdrawn.
	In practice this should have been picked up when processing the payment as there were no funds available to cover it and so it should not have been paid.
	At the time of writing, banks have recently introduced real-time banking. The advice of the Property Law Section is that same day cleared payments remain the preferred mode of settlement in conveyancing.
	Payments

	All payments must be made in accordance with client instructions. Internal control procedures must ensure there is proper evidence of a client’s instruction / authority to make a particular payment (Guideline 6.1). The client’s authority must be expre...
	Where possible, client authority should be in writing. If verbal instructions are received, then a file note (including the time and date) should be made and a written report sent to the client once the instructions have been complied with.
	Requisitions

	In many practices, payments are requested by authors (who may be lawyers or legal executives) and sometimes by secretaries on behalf of an author. You need to know who is authorised to request a payment. The person preparing a trust account payment sh...
	Before any payment is made on behalf of a client you must ensure that there are sufficient cleared funds available in the client’s ledger to make the payment. If required, remember to transfer any funds held on IBD on behalf of the client across to th...
	If the client does not have sufficient funds available, then this fact should be drawn to the attention of the author responsible. A decision can then be made as to whether the practice wishes to advance sufficient funds to the client or not. If there...
	The minimum information you must record for every trust account payment is:
	 the payee bank account number (if the payment is electronic)
	Record this information on the payment requisition voucher, cheque butts, carbon copy of the cheque, or electronic batch report. (Guideline 6.6)
	Desktop/electronic banking

	When desktop banking is used then a number of safeguards and procedures need to be implemented. Refer to Guideline 11.8 for more details.
	Electronic banking transfers are now the most common form of payment from the trust account although trust account cheques are still occasionally used by many practices.
	When making an electronic payment it is critical to ensure that you obtain the payee’s exact bank account details. The best method of ensuring this is by obtaining quality evidence such as a bank statement or an encoded deposit slip from the payee.
	The practice should introduce robust procedures in relation to electronic payments. Many practices use payment requisition vouchers as a means of recording the authority to make a payment. There should be two levels of passwords for every payment made...
	We recommend that two copies be printed or retained digitally of the batch payment report. One copy for the client’s file and another to be kept on a central file. All electronic payments have a unique batch or payment number which should be used as a...
	The payment must promptly be posted to the client’s ledger and recorded in the cash book (if you operate a manual system).
	All payments must be capable of reference back to client instructions and electronic payments must also be capable of reference to the documentation of the payee bank account numbers.
	Cheques

	Here is an example of a trust account cheque form.
	No cheque form should have “or bearer” or similar endorsement. While there is no total prohibition of cash cheques, their use, if contrary to the principles of tracing and attribution, is not recommended and should only be used in extraordinary circum...
	Cheques must specify on whose account the payment is being made. For example, “pay BNZ for credit of C Smith”. (Guideline 6.8) This ensures the cheque cannot be subsequently amended to pay into another account at the BNZ. The same principle applies to...
	Controls should be in place to make sure all cheques are crossed “Not Transferable”. (Guideline 6.7) and do not contain the words “or bearer”. This provides an additional safeguard when it is difficult to separate responsibilities.
	Some banks omit these restrictions and you may need to cross every cheque (or use a stamp) so it can be paid only to the intended payee’s account. (Regulation 12(6)(c), Guideline 6.7)
	Avoid using acronyms for the payee’s name, as these can easily be altered. Instead of IRD, write out in full, eg: Inland Revenue Department.
	Cheques payable to an institution on behalf of a client should specify the name of the client. (Guideline 6.8) The following is an example of a cheque drawn to pay B M Smith’s rates account with Auckland Council.
	Cheques drawn to purchase bank cheques or bank drafts should specify the intended payee of the funds. (Guideline 6.9) For example, the following cheque is drawn to settle your client’s purchase with the vendor’s lawyers who are White & Green.
	Overseas payment

	If client instructions are not clearly attributable (for example, emails can be hacked), they should be validated. Typical validation within New Zealand is to phone the client to confirm the email is bona fide.
	Occasionally, the practice may have to make a payment to someone overseas. Again there must be some form of authority from the client and also approval from a principal to make the payment. The validation of an overseas-based client can be done by ema...
	Be clear about how much you wish to pay and in what currency. If for instance you simply pay $2,000 to someone in Australia, then the bank may pay in Australian dollars which is likely to come to a lot more than NZ$2,000.00 (which may have been the in...
	Banks usually have an International Payment request form, which should preferably be signed by a partner. Remember to keep a copy of the letter or form as part of the trust account records and evidence of the payment. Banks will usually debit the amou...
	Payment may also be made by a direct transfer and so, as with other such payments, the payee bank account details will need to be obtained and validated.
	Clearing payments

	Part of the daily routine will be checking the trust account bank statements and marking cheques and electronic payments as ‘cleared’, once they have been processed by the bank. In a manual system this may mean simply marking the cheque butt to record...
	Unpresented cheques

	You should keep a close eye on unpresented cheques to ensure that they do not remain unpresented for too long. It is suggested that any cheque which remains unpresented after three months should be followed up with the payee.
	To avoid unpresented cheques it might be worth considering obtaining the payee’s bank account number and depositing the cheque directly into their account.
	There is a banking convention that any cheque which remains unpresented after six months is deemed to be stale. However, banks have been known to honour cheques that are older than six months. So if the payment is going to be posted back to the client...
	mODULE 2 – pROCESSING tRUST aCCOUNT tRANSACTIONS
	Competencies

	2.1 Demonstrate appropriate writing up of primary accounting records.
	Includes:
	Cash book

	The basic record for recording receipts and payments in detail is called a cash book. Cash books are used to chronologically record all coins, notes, cheques and electronic banking transfers received (all referred to as “cash”).
	Receipts are also known as the ‘inwards cash book’ and payments the ‘outwards cash book’, but few practices have such separated cash books anymore. Most if not all computerised systems have a single cash book recording all receipts and payments. (Guid...
	The difference between the total cash received and paid out will equal the total funds held in the trust bank account for clients after accounting for any opening balance of funds. This is called a cash book summary.
	In most trust accounting software packages the cash book is commonly referred to as a control account. For the purposes of this course we will use the term cash book throughout.
	Figure 3.1 is an example of a simple cash book and cash book summary.
	Journals

	The trust account journal is used to record transactions of the following type:
	None of these affect the bank balance, but do affect the ledgers.
	The journal records details of funds transferred within the trust account. It includes:
	Figure 3.2 overleaf is an example of a journal page. The columns are headed up to show what information is required.
	The details you must record in the journal are:
	The journal can be recorded in a book with appropriately ruled pages as in Figure 3.2, or a series of forms (“requisitions”). Requisitions may be used as input documents for writing up a journal book or for input to a computer programme. Either must c...
	Journal entries are capable of removing from or adding to client entitlement to trust funds. For this reason, the system of internal control should ensure that only authorised journal entries are posted to the trust account ledger. As part of that sys...
	Where loose-leaf journal requisitions are approved, they should be sequentially numbered, signed by the appropriate person to authorise them and filed for easy reference. Transfers between clients should be authorised by a partner whereas transfers be...
	The narration of journals should be such that the underlying authority is referenced, eg “transfer per client instructions emailed 1/7/XX”.
	Review of trust journals

	The journal is essentially a record of non-cash transactions, ie where no receipt or payment is issued. Journals have played a part in many defalcations. By reviewing the journal to identify anomalies, a supervisor should review completed journals for...
	Where a computerised trust accounting system is in use, a journal transaction report should be produced from the system for scrutiny. This should be compared with the journal book or journal requisitions to ensure that no unauthorised journals have be...
	Exception reporting can be used to identify journals that relate to transfers between clients as opposed to transfers between matters of the same client. This would provide a greater degree of scrutiny and may indicate repetitive transaction patterns ...
	Some computerised systems produce a proliferation of journals. Consideration should be given to filtering some types of journals, provided the integrity of the report is not impaired.
	Ledgers

	The function of the trust ledger is to record each client’s entitlement to the funds held in the trust bank account and in the Interest Bearing Deposit account (“IBD”).
	The ledger contains one or more accounts (“matters”) for each client, recording every movement of money into or from that client’s funds and the resulting balance available.
	Ledger records may be in a number of forms:
	Whatever the form, they all amount to the same thing. A separate record is kept for each client and usually a separate record for each matter for each client. For example, the purchase of Mr Smith’s house and the debt-collecting job for him should be ...
	In a manual system, ledger records should be kept in alphabetical order by client surname. In a computerised system the client ledger balance report is usually printed out in alphabetical order, which is the preferred method of presentation. However, ...
	The Regulations which govern clients’ ledgers are:
	Each trust ledger comprises the following elements:
	matter 1 – a conveyance
	matter 2 – will preparation
	matter 3 – family trust establishment
	matter 4 – relationship property settlement
	Figure 3.5 is an example of a trust ledger card for a client J H Alderton (previously detailed in Figure 3.1). Each day, details from the receipt and payment records are recorded. In a computerised system, this “posting” usually occurs simultaneously....
	Entries to the ledgers are “posted” by transcribing the details from the prime record (receipt book, cheque book, electronic payment report, journal or invoice) into the appropriate column on the ledger. The other party (payer or payee) and a brief de...
	Regulation 11(2) requires that trust account records should be secure against retrospective alteration or deletion. In computerised systems, the integrity of the software usually satisfies this requirement. In a manual system, ledger cards can be lost...
	Firm’s interest in trust ledger (float account)

	This may also be called an “advance” account or “float” account. It is not mandatory to operate such a ledger.
	In its simplest form a practice may have a ledger account in its own name in the trust ledger with a credit balance. This balance will be used to cover any payments from the trust account on behalf of clients where the client has not yet paid in any f...
	A typical example would be a search disbursement on a property transaction. When the client did pay in the funds then the firms float would be reimbursed.
	A client’s ledger account cannot be overdrawn unless the float account can offset any debit balances, should they arise. The float account also cannot be overdrawn.
	A computerised system usually has an automatic process to cover such transfers, these typically being processed at the end of day batch run.
	The float account is also commonly used to collect fees where bills have been rendered to clients and it is being paid by a transfer of funds already held in the client’s ledger. The client ledger is debited with the amount of fee and any disbursement...
	Over a period of time as fees are credited to the float account the balance increases and periodically a payment will then be made from the float account to the practice business account, leaving a balance as the general float figure. In this way only...
	The Trust Account Supervisor must periodically check that there is no overdrawing of the firm’s interest in the trust ledger.
	Interest Bearing Deposit account

	It is not mandatory to operate an IBD facility but regard should be given to the duty to earn interest (s 114). An IBD facility is a “subset” facet of the overall trust bank account. Monies can only flow into or from an IBD facility to the “master” tr...
	In operating an IBD account you must have both a control account and individual client’s accounts in the trust account records which mirror the total value of the IBD Account held at the bank. This control account must be reconciled monthly with the l...
	Entries should be posted to both the clients’ individual IBD ledgers and to the control account, in the same manner in which transactions are posted to trust ledgers. An IBD deposit should be recorded as a debit in the trust ledger and as a credit in ...
	IBD withdrawals should be receipted into the trust account records as with all trust monies received (Regulation 12(1) – (4)), using either manual receipts or computerised receipt records.
	An illustration of IBD ledgers is in Guideline 9.9.
	This suggested procedure in the Guidelines can be modified to accommodate a computerised trust accounting system. Such systems normally incorporate clients’ IBD account features with an automatic flow through of transactions to the trust account ledge...
	Individual IBD account balances for each client (as shown by the trust account records) should be checked against the list of balances provided by the bank. This should be done monthly preferably, or at least quarterly. Where this is done quarterly it...
	When Resident Withholding Tax (RWT) certificates are received from the bank, they must be sent to the relevant clients (or their accountants) for action by them in respect of their tax returns. This does not replace the requirement for annual reportin...
	In many instances, a printout of a client ledger may satisfy Regulation 12(7), but consideration can be given to the recipient; the regulation requires reporting be “complete and understandable”.
	mODULE 3 – trust account reconciliation
	Competencies

	3.1 Demonstrate process of reconciling cash book with total of client ledger   balances
	Includes:
	3.2 Demonstrate process of reconciling cash book with bank statement
	Includes:
	Reconciliations
	Introduction


	There are two separate and distinct steps to reconciling the trust account for both the general ledger and the interest bearing deposit ledger:
	Reconciling the cash book with the ledger balances

	Since the cash book records all funds received and paid out on behalf of clients the closing balance represents the total funds held in trust for clients (including a float ledger if operated).
	The ownership of these funds is reflected in the trust ledger for each individual client.
	Thus at any given point in time the cash book balance should agree with the total of client trust ledger balances (figure 3.1 Module 2). This cross-checking ensures receipts and payments amounts have been accurately transferred to individual ledgers.
	Reconciling your trust records daily ensures receipt and payment records are kept up to date, and transferred to the ledger. (Guideline 7.1)
	Differences between the two sets of records will arise where the information recorded in one differs from that recorded in the other this is most commonly human error in manual systems.
	For example, differences will occur if the cash book is written up to the 31st but the ledger is only processed up to the 29th. Also, records will not reconcile if a transaction appears in the cash book as $501.70 but is recorded in the ledger as $501...
	If the records do not agree, you may need to check each set of records until they reconcile. Due to the reduction of “human error”, software very rarely fails to reconcile the cash book total to the aggregate ledger total.
	Reconciling the cash book with the bank statements

	The cash book is your record of the receipts and payments through the trust bank account, or as noted above the total must agree to and reflect the total of the ledgers.
	The balance in the trust bank account and the balance in the cash book will not necessarily agree at a common point in time. This can be due to:
	These occur when receipts and payments recorded in the cash book on a specific date do not appear on the bank statements until a later date.
	Funds receipted in the cash book which may have not been banked on the same day as accepted.
	Such bankings would therefore appear on the month-end bank reconciliation as funds or lodgements in transit.
	A cheque written and recorded in the cash book may not be presented to the bank for payment for some time.
	Such cheques would appear on the month-end bank reconciliation as unpresented cheques.
	For example, the bank may incorrectly debit the trust bank account with fees or charges. Where this happens the bank should be instructed to reverse the debits and charge these to the practice’s general banking account. Until this reversal happens the...
	Errors also arise where a cheque written out and recorded in the cash book for say, $500.37 is recorded by the bank as $500.87. This means the balance in the cash book will be 50 cents greater than the balance on the bank statement. This difference wi...
	For example, a direct credit of $100,000.00 may appear on the bank statement but there is no corresponding entry to enable it to be receipted. The $100,000.00 will therefore be another reconciling item on the reconciliation (unattributed deposits) unt...
	Steps to achieve a trust account bank reconciliation

	The bank reconciliation explains the difference between the bank statement balance and the cash book balance at a common point in time. A suggested monthly reconciliation procedure as detailed in Guideline 7.6 is:
	If discrepancies arise it may be necessary to refer to prime documents:
	Any items on the previous bank reconciliation which have not been ticked off will be carried forward on to the current one under their respective headings.
	The bank reconciliation usually follows the above format, but can also follow the format:
	A “start to finish” methodical process may seem low but usually is the most productive. There are few if any shortcuts. Of course, if reconciliations are completed in short cycles, eg daily rather than weekly, then a smaller number of transactions nee...
	Bank statements

	Bank statements are an external record of all monies deposited in, and withdrawn from, the bank account.
	The frequency with which you need bank statements depends upon the volume of transactions through the trust account. In many cases this means daily. For example, conveyancing transactions are often completed via electronic banking transfers, so a stat...
	The end of the month bank statement is essential for the completion of the monthly reconciliation. However, bank statements should be obtained at least weekly, even for a sole practitioner with a small practice, although with online banking these can ...
	IBD Reconciliation

	The IBD account forms part of the trust account. Regulation 14(1) requires that each trust bank account is reconciled with the trust ledger at the end of every month. Therefore, as part of the month end reconciliation the IBD account must be reconcile...
	The IBD reconciliation should consist of two aspects:
	Where IBD funds are held at more than one bank separate control accounts and client ledger accounts should be maintained. These should be reconciled individually with the corresponding bank statements from each bank. In some cases, funds may be held o...
	As errors may occur, either at the bank or in the practice, in recording deposits, interest or withdrawals against the wrong client, individual client IBD records should be checked against the corresponding bank figures. In a small practice, it should...
	MODULE 4 – Key internal controls of the trust account
	Competencies

	4.1 Describe areas where exception reporting/review of trust ledger balances is most relevant
	4.2 Describe areas involving client file reviews
	4.3 Describe control procedures for protecting the trust account
	4.4 Identify and explain control procedures for computerised trust accounting systems
	Review of trust ledger balances/exception reporting
	Introduction


	Client ledger balances should be reviewed regularly to ensure the following:
	This review may be undertaken by the TAA or TAS and/or the relevant authors.
	To assist in these reviews, it should be possible to produce exception reports automatically from a computerised system. With manual records such reports may have to be prepared by writing them out or just reviewing the list of balances as required. T...
	The types of exception balance report which might commonly be produced are:
	Inactive/dormant balances

	A “dormant trust account balance” report lists balances that have not had any activity for a specified (chosen) time period. Commonly this is money left in a client’s trust account after a transaction is completed. Left unmanaged, inactive balances ca...
	In order to review inactive balances, produce a report of trust account balances which have not moved for some time. In a manual system  (or a computerised non-trust accounting system ), this may require the client balances to be listed with the last ...
	Such a report should be produced at regular intervals for balances which have not moved for over six months. The frequency of review is recommended as three to four monthly. (Monthly review is too often, as action will still be being taken for the pre...
	The report should be produced by author, and a consolidated report produced for the Trust Account Supervisor. The author’s individual reports should be discussed with the authors in order to help them determine resolution of the inactive balances.
	The reason for an inactive balance usually determines the correct way to deal with it. If it is the client’s money and there are no instructions or requirements to retain the money, it goes to the client. If it is the client’s money and the client can...
	There are no constraints or prohibitions on holding money indefinitely. There are requirements to report at least annually (Reg 12(7)) and periodically instructions should be confirmed or refreshed. If payment is to be made, it can usually be made ele...
	Hanging balances

	In many cases dormant balances may be due to balances left over on completion of a matter, which may be minor balances owing to clients or disbursements allowed for but not yet paid. Running an exception report for “old balances” or “hanging balances”...
	To avoid problems with hanging balances, it is suggested that practices follow a two-phase approach:
	Inactive IBD balances

	Inactive balances may also arise in IBD accounts. They are not limited solely to the general trust account. IBD balances should be reviewed periodically to determine those with no movement of principal, ie no deposits or withdrawals other than interes...
	Inactive IBD balances are acceptable providing clients are aware that the balances are held and have instructed the practice to retain the balances on IBD. For this reason, reporting to clients at least annually is required (Regulation 12(7)) and peri...
	Large balances

	It is the practice’s duty to ensure trust money earns interest, wherever practicable, for the benefit of the client, unless the client instructs otherwise. (LCA 114 and Guideline) Exception reporting is a useful tool to ensure compliance with this req...
	The trust ledger should be reviewed for large balances which are not earning interest, unless it is not reasonable or practicable to do so. The threshold amount for investing on IBD will be determined based on the likely duration that the funds are to...
	However, smaller amounts may also need to be put on IBD if the likely duration is longer, eg funds received for estates or trusts.
	Using these thresholds, an exception report can be produced daily, or at least weekly, to show which client trust account balances to deposit on IBD. A report on balances of $5,000 or greater will normally fulfil this requirement, although a review of...
	Debit balances

	Reports can also be produced to identify debit balances in the trust account. These should be reviewed periodically to identify where:
	The client’s account has been overdrawn. Any overdraw must be covered by the Firm’s Interest in Trust account. In a computerised trust accounting system, the software will normally debit the Firm’s Interest in Trust account to cover the client account...
	The Firms Interest in Trust account ledger (“FIT”, “float” or Advance account) may never be overdrawn at any time. The practice is required to immediately pay sufficient funds into this account should it ever become overdrawn. (Regulation 6(3)).
	Balances which should have been cleared

	The trust accounts of certain types of clients should be cleared quickly. For example, a report could be produced on conveyancing clients whose trust accounts have not cleared to a nil balance after three months. A report for estates could identify ba...
	Client files
	File Closure


	When closing a client’s file or concluding a particular matter for a client, it is important to ensure everything has been attended to – both administratively and according to client instructions.
	It is recommended that specific checklists be instigated relating to the different types of work that may be undertaken such as conveyancing, estates or trusts.
	A file closure may include the following procedures:

	(  Final review to ensure everything has been done according to client   instructions.
	( Have the practice’s policies, procedures and standards been maintained in the work performed?
	(  Compliance with the RCCC. Terms of engagement letter sent to the client   and evidence of this is retained on file.
	( Bill of costs prepared and sent to the client. If taken directly from the trust account, costs cannot be debited until a bill has been rendered and client authority received.
	( Check that there is no outstanding work in progress which has not yet been billed. If so, inquire if it is to be invoiced or written off.
	( Final statement issued detailing the application of the client’s funds. This is required by Regulation 12(7)(c) and also Rule 9.6 RCCC.
	( Client (and any other interested parties, eg beneficiaries) advised in writing that the matter has been completed and advised of any other action required by them or the practice.
	( Balances in the trust account and interest bearing deposit account have been repaid to the client, processed according to the client instructions (LCA  s110(1)(b), Guideline 7.7) or the account has been debited with costs  properly chargeable. A com...
	( Documents that need to be registered eg, a mortgage, have been processed.
	(  Notice sent to local authority advising of change of ownership.
	( Authority & Instruction (A & I) forms are on the file or removed for separate filing.
	( Documents have been returned to the client or placed in the deeds room / safe for safe-keeping with the appropriate recording in the deeds system.
	( Register of “Valuable Property” has been updated where appropriate. Section 112 of the LCA places an obligation on the practice to keep a record of any valuable property held on behalf of a client. This could include such things as items of jeweller...
	(  Client’s details updated (address/phone numbers, etc).
	( File is sent for archiving and the trust ledger account is flagged for archiving where appropriate.
	Inadequate file closure procedures

	Overlooking the need for effective file closure procedures gave rise to the following example:
	A lawyer was the subject of a complaint by a mortgagee, over non-registration of the mortgage after many months. A subsequent investigation showed:
	These (and other matters) were considered to cast doubt on the lawyer’s fitness to practise.
	When closing files, the author might inform clients that the practice has finished acting for them on particular matters. A “disengagement” letter is an effective method of clearly informing the client the matter has been completed. This may “flush ou...
	Consider the following example:
	A new ‘client’ asks a lawyer to act for him with regard to an ACC dispute and gives the lawyer information about the dispute. The lawyer gives an indication of what the fees might be for undertaking the work which the client appears to accept.
	The lawyer then writes to the client a few weeks later for some further information and copies of documents before proceeding any further. No reply is received from the client and so the lawyer just puts the file to one side and assumes the client may...
	Several months later the practice receives a letter saying they are being sued for negligence by the client for a failure to act in his best interests.
	Lessons to be learnt
	There was obviously poor communication between the lawyer and the client as the lawyer presumed he was no longer acting and the client presumed he still was. An engagement letter should have been issued by the lawyer immediately after first seeing the...
	File reviews

	File reviews provide an effective method of reviewing client files. Where possible, an independent review should be performed. As well as promoting a separation of responsibilities, this widens the scope of the review and may double as a quality assur...
	File reviews need not be extensive reviews of all practice files. A review may be a periodic sample of files from each fee author across the different types of work being undertaken, eg conveyancing, estates, relationship property. That sample could i...
	 The risk relative to each work type;
	 The size of the team in terms of fee-earners within it; and
	 Those teams having regular trust account transactions.
	(In this context, a “team” is defined as one principal or one or more persons working under the control of one principal).
	As an alternative, review a random or judgemental sample from all types of work in the practice. The review may be a random or judgemental selection of some open and some recently closed files. Files for non-moving IBD balances should also be selected...
	To maintain the same review standard a checklist of relevant items to check for should be used. Checklists should be adapted for each type of file as there will be general items and specific ones, depending on the matter.
	A file review may include the following questions:
	Control procedures for protecting the trust account
	Introduction


	The practice is responsible for maintaining an adequate trust accounting system which, among other things, should incorporate various internal controls appropriate to the size and nature of the practice.
	Internal controls are features incorporated into the design of the trust accounting system and procedures. They ensure transactions are duly authorised, are correctly and completely recorded and safeguard client money.
	Key internal controls generally comprise: (Guidelines 11-11.4):
	There will always be some intrinsic limitations in any system of internal control. Where the effectiveness of some controls may be limited due to the number of staff employed, it should be possible to compensate for this in other ways, such as more de...
	It is prudent to document the system and procedures as they apply to your office, in a form that facilitates introducing new staff to their roles and minimising disruption when a person leaves. Documentation also serves as a “metric” so any departures...
	Separation of responsibilities

	Separation of responsibilities involves different people being responsible for different parts of the same transaction. In this way, they act as a control on either side, picking up mistakes and reducing the chance for an individual to perpetrate and ...
	Examples of separation of responsibilities include:
	Where complete separation of responsibilities is not possible due to the size of an office, the practice must ensure adequate supervision of the relevant functions. (Guideline 11.3) Usually in a small practice the principal should be more familiar wit...
	Bank statements can be reviewed immediately upon receipt for any unusual transactions or the bank account going into overdraft, which is prohibited (Regulation 6). Clients may also raise concerns by email as well as, or even more likely than by letter.
	Mail opening/email monitoring

	Mail opening  is important to managing the practice and the practice’s trust account. To comply with the terms of professional indemnity insurance, mail opening procedures need to ensure that notifiable occurrences (potential claims) are brought to th...
	Mail opening and email monitoring procedures must ensure all complaints are not referred directly to the lawyer who is the subject of the complaint. This can be achieved by partners opening the mail, and/or monitoring email. Some email packages provid...
	Bank statements will ideally be downloaded by both the Trust Account Supervisor and the trust accountant. This should ensure any irregularities disclosed on the statement are brought to the supervisor’s attention.
	A lesson on the importance of separation of responsibilities and internal controls with respect to mail opening procedures was learnt by the practice in the following case:
	A partner’s secretary stole cheques from the incoming mail. The mail was delivered by courier, from where she opened it and had it laid out on the partner’s desk ready for his arrival. By then she had taken some cheques, usually those due to estates. ...
	The same secretary drew trust account cheques when required. With some children’s trusts, parents would write in for reimbursements of airfares they had paid for the child beneficiaries and the letter would be presented to the partner to sign the cheq...
	It appeared that others did not review her work on estate files. The deficiencies were found when her successor could not reconcile opening balances of estate accounts.
	Timely reporting to vigilant trustees should have also deterred or prevented this opening.
	Restrictive stamping on all cheques when received
	Effective supervision

	Effective supervision means regular and systematic scrutiny by a person independent of those who perform the function being supervised. Supervision becomes more important in a small office where arrangements for separation of responsibilities are not ...
	 transaction reporting;
	Where practicable there should be evidence of that review by the TAS. Such evidence may include initialling lists of ledger balances, reconciliations, journal entries etc. that have been reviewed.
	Payments

	For payments to be made, three essential criteria must be satisfied namely:
	In an electronic payment the third of the essential criteria listed above warrants special attention. Ideally, there should be documenting evidence of the recipient bank account number. Due to the frequency of email scams it is also recommended firms ...
	All payments must be made in accordance with client instructions. Internal control procedures must ensure there is proper evidence of a client’s instruction/authority to make a particular payment. (Guideline 6.1) The client’s authority must be express...
	The person preparing a trust account payment should ensure the payment signatory has sufficient information and supporting evidence to be satisfied the payment has been properly drawn. (Guideline 6.10) Internally, a correctly completed and duly author...
	Controls should be in place to make sure all cheques are crossed “Not Transferable”. (Guideline 6.7) This provides an additional safeguard when it is difficult to separate responsibilities.
	Desktop banking

	Where desktop banking has been introduced then further safeguards and procedures need to be implemented. Refer to Guideline 11.8 for more details.
	Controls
	Internal control systems – summary
	The control environment


	The control environment reflects the overall attitude and awareness of a practice to the importance of internal controls. A lax approach to internal controls by supervisors in a practice may imply to staff that controls are not important and that they...
	Controls external to the trust account

	Compliance with the Act and Regulations, and adopting procedures set out in the guidelines imposes many controls. It also provides the basis for a system of handling client money and administering a lawyers’ trust account.
	Regular reporting to clients ensures that they remain familiar and conversant with the transactions and can report any anomalies.
	Computerisation
	Computer system design


	Most practices process their trust account records electronically, as well as the practice accounts and a number of other applications (eg time recording and billing). In all applications there is a need for appropriate security. Advice should be obta...
	Before installing a system, the practice should carry out adequate research to ensure that a proposed installation will be suitable for the needs of the practice in all aspects of computer processing. The practice should call for a proposal from each ...
	Before making the final choice, the practice should:
	When converting to the new system the following areas require attention:
	Appendix 1 lists a range of computerised trust accounting programmes and the names of the modules available. Liaison with the Inspectorate is also encouraged.
	System access

	In a networked system there should be first level access control by password at the network entry level. Each application software should be considered for password entry control depending on its risk.
	Access to the trust account should be controlled by passwords and each person must only have the access required for his/her responsibilities. Individuals will normally have defined tasks and the access which the system allows each individual should r...
	Proper procedures must be used in respect of passwords including that they are known to only the respective users, changed regularly, and not so simple that they might be guessed by others. Passwords of staff who leave must be cancelled.
	Any kind of remote access arrangements eg from laptops, home offices, or mobile devices must be similarly controlled and be reasonably secure against hackers.
	Some software suppliers support their customers by means of a telephone helpdesk, or by sending technicians to the site. In either case, communications with the supplier should be authorised by the TAS and recorded in a log. The log will give a record...
	Controls on input

	You should ensure that proper work routines and procedures are in place sufficient to ensure that input is:
	Controls on output

	Independent review of output (generally a computer report) provides a form of control when it is scrutinised by people independent of computer input and discrepancies are brought to light.
	Output controls can take the following forms:
	System back up and recovery

	Backup procedures should be fully documented and checked regularly to ensure they are in operation. Backup disks, tapes or CDs should be sent offsite or placed in fireproof storage at regular intervals. Restoration from backup should be regularly tested.
	Cloud-based data relieves a firm of some of these concerns. If backups are provided by a contractor, then some comfort or assurance should be secured that the service is adequate.
	You should arrange for hardware facilities to be available in the event your system is damaged, destroyed in a disaster, or stolen in a burglary.
	Consideration needs to be given to cyber risk, eg hacking. Some insurers offer cover for such risks.
	Practical hints for reporting to clients

	There are several ways a system can be set up to remind you when it is time to report to a client. Frequently, the completion of a transaction is the appropriate time to send a final statement to a client. With ongoing matters, some practices send the...
	With protracted matters, it may be better to either diary an annual reporting date or report to everyone at the end of the calendar year or the financial year. Where the only activity for a client is to hold funds on IBD, then the client should be for...
	Where a client’s understanding is limited, the practice should (where possible) account to a person who can represent the client’s interests and stand in the client’s shoes as an intelligent, inquiring owner of the money.
	A practice should also take reasonable steps to avoid situations where the only recipient of a statement or invoice is a partner or lawyer within the practice. This is subject to the prevailing duty of confidence.  If this is the case, it is recommend...
	In matters where there is more than one client, eg an estate with several executors, a copy of the statement must be sent to each executor or trustee.
	Occasionally a lawyer may have authority to operate a client’s bank account, generally under the form of powers of attorney or trusteeship. Where the practice is administering that client’s bank account then the practice must account properly to that ...
	Many firms require all authors to certify they have no controlled bank accounts or to provide detail if they have.
	MODULE 5 – Month End Review and Reporting to the Law Society
	Competencies

	5.1  Be able to understand what information is required for the month end review
	Includes
	5.2 Be able to complete the reporting certificates in a responsible manner
	5.3 Be able to carry out the requisite checks to enable you to complete the monthly  certificate
	Month end checklist of documents to review

	Before you can begin to check any information you need to know you have all the relevant documentation in front of you. Whether you are using manual records or computer-generated reports the information will generally be the same.
	Computer generated reports printed out at the end of the month often do not come out in any particular order, and include both specific trust account reports and more general business reports such as for work in progress or billing and debtors.
	You need to understand what the reports are that are generated and what details need to be specifically checked. There are also some matters which need to be considered which are not covered through generated reports.
	It is therefore strongly suggested that a checklist is used in order to make sure you have all the relevant print outs and are aware of all matters which need to be considered and reviewed before you can even think about signing off the monthly certif...
	A suggested checklist follows and this should be adapted to tie in with your respective report print outs.
	General Trust Bank

	 Cash book or Control Account Summary for the month
	 Bank Reconciliation at month end
	 Details of any unpresented cheques or direct payments not yet processed
	 Details of any unpresented deposits or deposits not yet receipted
	 Details of any other bank reconciliation adjustment entries
	 Bank statement at month end
	 Listing of client ledger balances.
	Some suggested Review Work

	 Review Float account and any other accounts in the Firms name, such as RWT accounts for the month to make sure no issues or it has gone overdrawn
	 Review listing of general trust ledger inactive balances for those not moved for 12 months, (or for whatever period decided upon) for annual reporting purposes. Sometimes called dormant or static balance/matter/project report
	 Review any personal ledgers for Partners and Staff to make sure no personal transactions have taken place
	 Review transaction listing of receipts for the month (could be done by screen inquiry)
	 Review transaction listing of cheques and direct payments for the month
	 Review transaction listing of journals for the month
	 Review transaction listings of any other adjustments or exceptions that may have occurred in the month.
	Interest Bearing Deposit Trust Bank Accounts (On Call or Term)

	 Cash book or Control Account Summary for month
	 Bank Reconciliation at month end. There would not usually be any adjusting items
	 Bank statement at month end
	 Bank Listing of individual client balances – per bank
	 Firm’s ledger Listing of client balances – per firm
	 Review Firm’s listing to bank listing to make sure no errors
	 Review listing of deposit ledger balances where capital may not have moved for 12 months if possible for annual reporting purposes.
	Controlled or Foreign Currency Bank Accounts

	 Bank statements held in a specific client’s name that are managed by an author of the Firm.
	 Bank statements for any foreign currency bank accounts, reconcile the same way as for the general trust account.
	Register of Valuable Property

	 Perodically (annually) review any entries to make sure authors have not forgotten about them.
	Consider
	Non Specific Trust Account

	 Review transaction listing of fees rendered by author or work code
	 Review listing of WIP by author
	 Review listing of debtors
	 Review listing of debit balances on trust ledger.
	Reporting to the Law Society
	Monthly certificate


	In order to complete the monthly certificate, you must answer either “yes” or “no” to the five questions depending on whether the practice has or has not complied with the contents of that question.
	In most cases you will be able to tick all five “yes” boxes but there may be times when a “no” box needs ticking.
	For example, there may be a problem with your reconciliations not balancing at the end of the month, in which case you will need to tick the “no” box next to question one.
	If you are in any doubt, please tick the “no” box and/or liaise with the Inspectorate.
	Ticking a “no” box on the monthly certificate

	The Law Society inspectorate will note any boxes ticked “no” and any narrative entered on the right-hand side of the certificate.
	Depending on the explanation the inspectorate may contact the practice for further information, or an inspector may even arrange to undertake a trust account review. For instance, you are unlikely to be contacted if you explain that the trust bank acc...
	Online Filing
	The monthly certificates are now filed online through the Law Society website. Access is gained by using your six-digit personal ID reference, then follow the online instructions. Filing must only be undertaken by the registered Trust Account Supervis...
	NEW ZEALAND LAW SOCIETY
	Pursuant to Regulation 17(1) of the Lawyers and Conveyancers Act (Trust Account) Regulations 2008, I certify that as at the end of the month of........................................................ 20.…
	What checks should be considered before ticking each box ‘yes’ or ‘no’
	Question 1


	The trust ledger was correctly reconciled with the corresponding trust bank accounts for both the general trust account and interest bearing deposit accounts.
	Check the following before signing:
	Question 2

	The trust account records were a complete and accurate record of transactions during the month and of each client’s position.
	Check the following before signing:
	Question 3

	Trust account transactions during the month have been in accordance with client instructions and where completed, properly accounted for to clients.
	Check the following before signing:
	Question 4

	During the month the practice has complied with all the trust accounting provisions of the Lawyers and Conveyancers Act 2006 relating to trust accounts and the Lawyers and Conveyancers Act (Trust Account Regulations) 2008.
	Check the following before signing:
	MODULE 6 – Risk Management
	Competencies

	6.1 Identify elements of irregularities.
	– how they may occur and by whom and how they might be discovered
	– Staff
	– Complaints
	– Inspectorate Reviews
	– External and Internal Audits.
	6.2 Identify elements of fraudulent behaviour
	6.3 Demonstrate an understanding of significant case histories
	Elements of irregularities

	Inevitably there will be times when issues arise which need to be investigated and these can come from many sources. Issues may range from being only minor administration issues to a worst-case scenario where funds are missing from the trust account. ...
	Areas from within the practice that may need further investigation from time to time are:
	 irregularities surrounding the trust account record-keeping and reconciliations
	 staff issues which might reflect on the trust account
	 complaints from clients being dealt with internally which relate to the trust account in some way
	 matters raised following an Inspectorate Review
	 matters raised following either internal or external audits.
	Irregularities surrounding the trust account

	These have generally been covered in the earlier modules. As the TAS they will be your responsibility to follow up in the first instance.
	They may be just ‘one off’ errors which once corrected do not warrant any further follow up to more serious issues, such as discrepancies in a reconciliation which do require further investigation. As noted above, it can be difficult to determine whet...
	Staff Issues

	These may arise from specific incidents or from supervision or separation of duties or come out of general staff performance reviews and the like. Where an issue relates to the trust account in some way it should be followed up until a satisfactory co...
	The issue may have arisen due to a lack of knowledge of the Act, Regulations and Guidelines as covered in the earlier modules and how these relate to the procedures in your firm.
	A good way to resolve this is to have a procedures manual which covers all the various topics relating to a trust account and how they are managed in the firm. There are two aspects to this:
	 what authors need to know in respect of authorising trust account transactions and complying with the Regulations from a practice point of view
	 what the Trust Account Administrator does in respect of processing authorised transactions and reconciling the trust account.
	A suggestion is to take the guidelines and then document the firm’s procedures in order to comply with them. Examples are “how a payment is requisitioned” or “how a journal entry is raised”.
	Complaints from Clients

	In the first instance, individual complaints will usually be dealt with internally through the practice’s complaints procedure. All complaints over a period of time should then be reviewed once resolved to see if there are any particular trends in res...
	Several complaints about one author over the lack of reporting for instance could ultimately mean there are some suspicious transactions on a client’s ledger which will need investigating, and this is the reason why no reporting statements have been i...
	Inspectorate Review

	Following a routine review by a Law Society inspector there may be some comments on procedural or reconciliation matters that need to be followed up. These may not be major issues but nevertheless need to be actioned.
	Any major issues of concern will be followed up by the inspector and could be referred to a Standards Committee if they are serious breaches of the Act or Regulations. A referral is likely if issues are found to be recurring in a subsequent review or ...
	Internal or External Audit

	Not many firms engage external auditors to undertake a review of the trust account and compliance with the Regulations in between visits from an inspector. However, it is something to be considered but bear in mind any audit will only be as good as th...
	Undertaking internal audits is another way of checking compliance both with the Regulations and the wider spectrum of legal work compliance and standards of work being done within the firm. File reviewing has been discussed earlier in this manual.
	When issues might occur

	If we take the above and look at them from a different angle there are three stages as to when issues might occur:
	 before they reach the trust account
	 from the trust account itself
	 after they leave the trust account.
	Before they reach the trust account

	A prime example of this would be cash received from a client to pay an invoice. If a firm’s internal controls were poor and allowed one person to deal with the client alone, then that person could misappropriate the cash and not issue a trust receipt ...
	A similar example would be a cheque received in the mail where only one person was involved in opening the mail and that person took the cheque and it was not therefore receipted into the trust account.
	From the trust account

	Funds credited to a client ledger can only be withdrawn on client authority or instructions whether this be by a payment from the trust bank account or by journal entry.
	If the internal controls within a practice are weak then such withdrawals or transfers may be completed without any specific authority or instruction and the client funds misappropriated.
	An example is payment of client money to an author’s personal bank account where no checks are made internally on verifying the bank account number. This misappropriation may only come to light when a reporting statement is sent to the client, or anot...
	Another example would be an old balance which was not being reported on and someone in the firm transferred the funds to their personal bank account.
	After the Funds have left the Trust Account

	Funds may have been paid out to the client on completion of a matter and then the author approaches the client to ‘borrow’ these funds. Whilst this could be legitimate, the client would need to be referred to independent advice at the very least.
	Another example might be a staff member arranging a payment in the name of a client and arranging a refund payable to his/her own account.
	Fraudulent Behaviour

	The “Fraud Triangle”  is a commonly accepted model used to explain the elements that must be present for fraud to occur.
	Motive

	The perpetrator of a fraud generally feels some kind of pressure to do so. The pressure may be financial (eg bills to pay or a desire to live a lifestyle beyond their means) or non-financial (eg to fulfil self-esteem). There is always a motive for com...
	 greed
	 economic, political and social survival
	 revenge
	 psychotic behaviours (those of the pathological liar, the professional confidence trickster and the kleptomaniac).
	Opportunity

	In one New Zealand survey over 45% of respondents who had experienced fraud in their business said that poor internal controls enabled the fraud to occur.
	The internal environment is conducive to committing fraud where there are lax management, administrative and internal accounting procedures. Some commentators posit that people may be categorised as follows:
	 10% of people are honest
	 10% of people are dishonest
	 80% are as honest as the situation dictates.
	Rationalisation

	Perpetrators of fraud find ways to make their improper actions consistent with their personal code of conduct. They rationalise that they have not actually committed a crime. Some typical rationalisations include:
	 they are “borrowing” the money temporarily
	 justifying the theft out of some sense of being underpaid
	 de-personalising the victim of the theft.
	Indicators of fraud

	Many international studies have examined the extent of fraudulent activity and the different types of fraud, and the economic impact of fraud. They have profiled the people who commit fraud to develop so–called “fraud indicators” or “red flags”.
	Fraud indicators include:

	 accounting records not up to date, not reconciled, etc
	 unusual reconciling items, particularly for bank accounts
	 annual leave not taken or taken in short doses
	 bank accounts unexpectedly overdrawn
	 staff members becoming close or secretive
	 unreasonable delays in providing information requested
	 excessive diligence – staying after hours or starting work very early
	 an incomplete audit trail or supporting documents that are missing or have been accidentally destroyed
	 original documents not available, only photocopies
	 excessive number of transactions in suspense accounts
	 excessive gambling or drinking
	 extravagance; living beyond one’s means
	 staff members fraternising privately with suppliers or customers
	 sleepiness and irritability.
	Can you prevent fraud?

	Unfortunately, the answer is probably no, but appropriate internal controls serve two purposes. They can deter or limit the occurrence of fraud and also assist with fraud detection. However, some internal controls are not cost effective to implement a...
	Usually, it is less expensive to prevent fraud than detect it. Therefore, fraud prevention should take precedence over detection.
	Fraud prevention means creating a work environment that values honesty. Senior managers who role model truth and fairness in their daily interactions with their peers and subordinates can create such an environment.
	Fraud prevention strategies include:

	 appropriate internal controls designed to limit the opportunity of fraud, make it easier to detect fraud when it has occurred and act as a deterrent to fraud occurring by making discovery likely
	 having a written code of ethics; this may include explicit rules against theft, fraud, embezzlement and strict sanctions for their breach
	 fair treatment of all employees
	 supervision of employees including monitoring performance and behaviour
	 fraud awareness training
	 checking employee references
	 carrying out a criminal history check on new employees – particularly those who will have finance function responsibilities
	 setting the tone at the top – provide honest role models.
	Significant case histories
	Case study 1
	Background



	A M Bentley was a partner in a three-partner practice, appeared to be a successful practitioner and attracted considerable comment from both local lawyers and clients as every few months he was driving a different top of the range car – Jaguar, BMW, M...
	One of Bentley’s clients was the largest motor vehicle dealer in town and the client had continuous business transactions through the trust account which carried a healthy credit balance at any point in time.
	Bentley traded in his car with this dealer and when he visited the showroom, chose a vehicle, agreed on a trade-in value and finalised the cash difference which he paid by cheque. The client seemed unconcerned that it was a trust account cheque. Howev...
	So the client was effectively funding the change of car for Bentley and was not aware of this as no reporting statements were being issued to the client.
	Detection

	No one in Bentley’s practice saw anything out of order in the trust account records and there were no complaints from the client. However eventually the client asked for a trust account statement covering for the past two years and after much stalling...
	Consequences

	For Bentley’s partners it was the beginning of a nightmare. As well as a full investigation of this client’s ledger transactions, all of Bentley’s client ledgers had to be looked at.
	Lessons

	 Be wary of a partner or staff member with a lifestyle apparently beyond the means to support it
	 Have good procedures in place to account properly for trust money to clients, whether or not the client has requested it
	 There were no controls, formal or informal, to prevent Bentley from authorising his own cheques, even where the payment didn’t “fit” the retainer.
	Outcomes

	 The missing funds had to be made good to the client from the remaining two partners as Bentley had no cash resources
	 Ultimately Bentley was prosecuted and went to prison.
	Case study 2
	Background


	Fairly Slow Death & Co are a medium size practice with five partners and 10 other authors being staff solicitors and legal executives. They have a large number of clients with many of these having more than one current matter at any point in time.
	The management of the trust account and the clearing up of client ledgers was left mainly to the trust account administrator so that the authors could concentrate on the legal work to be done.
	There had been a number of indifferent accounting staff in recent years but the partners were delighted when Ruby Lumiere joined as trust account administrator. She was full of ideas and energy and soon had a comprehensive knowledge of the accounting ...
	Ruby soon put in place a programme of progressively sorting out these balances which was a thankless task in many ways as the amounts were relatively small but she insisted that anything over $50 could not be written off as disbursements and should be...
	Detection

	After some months the Trust Account Supervisor noticed the list of ledger balances had reduced from ten pages to four pages which was good news and so checked a few of the most recent transactions involving the clearing out of these small balances.
	He found that Ruby had divided the aged unclaimed balances into two categories. The ones over $50 were dealt with properly by locating the client and paying out the funds to them. The amounts below $50 were being written off as disbursements incurred ...
	Ruby had her own ledger in the trust account and would raise a journal to transfer these ‘write off’ balances to her own ledger. No partner authorisation was needed for this journal.
	Consequences

	Periodically Ruby would draw a cheque on her trust ledger to clear out the funds held. No one queried this request as the ledger was in her name. The Trust Account Supervisor on further investigation found that a total of $5,000 had been ‘written off’...
	Lessons

	 Every trust ledger account should have a partner responsible for it and that partner should have a working and up to date knowledge of the client affairs involved
	 Ledgers opened up in the name of any partner or employee should be periodically reviewed by the Trust Account Supervisor
	 Journal entries should preferably be approved by a partner or at least checked by the Trust Account Supervisor
	 Payment requests for partner or staff ledgers should be strictly verified before being authorised
	 Procedures need to be put in place for file closure checks on completion of a matter.
	Outcomes

	 All the partners may be referred to a Standards committee for significant breaches of the Regulations
	 The partners would have to rectify the deficiency and pay the funds back into the trust account of each client
	 Ruby could be referred to a standards committee and/or the Police
	 The funds would need to be paid out to the client unless they had been previously reported to the client and could be dealt with in another way
	 Find another Trust Account Administrator.
	Case study 3
	Background


	A five-partner practice with several staff solicitors had very loose procedures for requesting payments. A requisition was required which was completed by the author. Where it was an electronic payment the client bank account number was also put on th...
	The requisition was signed off by a partner before going to the Trust Account Administrator for processing. The TAA did not verify the bank account number before making the payment.
	Detection

	After some time, the client wrote to the solicitor asking why funds requested had not been paid to them. This was before the days of regular email and luckily the mail was opened by a partner and after reading the letter asked to see the client file a...
	Consequences

	A staff solicitor, when completing a payment requisition for a particular client file she was allocated to manage, entered her own personal bank account number rather than that of the client. This happened on several occasions.
	Lessons

	 All non-partner authors should be subject to supervision
	 All partners preferably should also be subject to some form of peer review
	 Payment requisition procedures need to be tightened up with more verification of the information by the partner before approving the requisition
	 Client bank account details should always be verified in the first instance by some form of external proof, such as bank statement, deposit slip or written notification and given to the TAA for logging in these client details.
	Outcomes

	 The practice had to notify the Law Society of the discrepancy and an investigation was undertaken by the Inspectorate
	 The partners had to immediately find $55,000.00 to credit the client trust account.
	 The resulting publicity was not good for the firm
	 The staff solicitor was immediately dismissed and her workload had to be allocated to other authors
	 The staff solicitor also faced criminal charges in due course.
	MODULE 7 – Professional obligations when irregularities are suspected
	Competencies

	7.1 Identify reporting obligations
	7.2 Describe how to investigate the extent of loss
	7.3 Describe how to minimise damage to the practice
	7.4 Understand responsibilities
	Introduction

	You now have an insight into some of the risk areas associated with potential loss of clients’ money or other valuable property, and the ways in which risks can be managed. This section now focuses more closely on how to manage a situation where a los...
	The following discussion is for educational purposes and should not be construed as, or used as a substitute for, formal legal advice.
	This is often called disaster management and is necessary where, by whatever means, you become aware that client money or valuable property has, or may have been stolen or misused.
	When theft has occurred there are three separate, but necessarily interrelated, interests to be considered:
	For partners and their clients there is obvious potential for financial loss, anguish, a loss of trust in the perpetrator and even in the practice itself. Inevitably, such circumstances reflect on the profession as a whole. The particular practice’s r...
	Reporting obligations

	When evidence of a suspected defalcation arises, it is more likely that further investigation will be required rather than there being immediate conclusive proof. One option is to confront the subject for an explanation and/or to carry out some furthe...
	An alternative is to suspend the subject employee. This may be appropriate to avoid the potential for destruction of evidence by the perpetrator. Such destruction could make subsequent investigation more difficult. Formal legal advice is recommended.
	If an investigation is commenced, consideration also needs to be given to external reporting obligations and to whom.
	The main parties to consider notifying are:
	Insurers

	Professional indemnity policies may cover the risk of dishonesty by employees and partners. It is common for insurers to indemnify employers against employee dishonesty but less common in respect of partners. The very dishonesty by a partner giving ri...
	The insured is obliged to inform the insurer at the first sign of a potential claim. This allows the insurer the opportunity to determine how best to manage potential claims, so as to minimise loss and maximise opportunities for recovery.
	Professional indemnity insurers generally require immediate notification of a claim or the occurrence of an event which may subsequently give rise to a claim under the insurance policy. Professional indemnity cover is invariably on a “claims made” bas...
	If during the subsistence hereof the Insured shall become aware of any occurrence which may subsequently give rise to a claim against him or them for Civil Liability by reason of any act, error or omission and shall during the subsistence hereof give ...
	Notifiable occurrences

	If you fail to notify your insurer of a notifiable occurrence, or a claim in accordance with the terms and conditions of an insurance policy, the insurers may refuse to pay that claim, and / or cancel the policy. An example of this in an insurance pol...
	(a) if the Insured fails to comply with any provision or provisions requiring the Insured to notify the Company of any act or omission; or
	(b) the Company is entitled under the terms of this policy to refuse to pay a claim either in whole or in part by reason of an act or omission either the Insured’s own or that of any other person and the act or omission occurs;
	the Company may cancel the Policy …
	Law Society

	There is generally an obligation on every lawyer who has reasonable grounds to suspect that another lawyer has been guilty of misconduct to make a confidential report at the earliest possible time to the Law Society (RCCC 2.8). Misconduct includes def...
	RCCC 2.8 makes it clear that if the information is obtained from a client and is subject to professional confidence then the rule cannot override the fundamental obligation of client confidence. However, client consent can be obtained to override conf...
	The TAS must inform the Law Society on the monthly certificate if there is evidence of any non-compliance with the Act, Regulations or RCCC and indeed should make contact before the month end as soon as such a situation arises.
	Police

	If a crime is suspected there may also be a duty to report it to the Police. If the issue relates to a particular client who is aware of the situation they may also report it to the Police. The Police or possibly the Serious Fraud Office (SFO) may be ...
	However, it may be preferable to undertake further investigation work before reporting the matter to the Police. Before reaching any decision consultation with your insurer, the law society and your practice’s own legal advisers should be considered. ...
	Clients directly affected

	There is clearly an obligation to report promptly to those clients whose property has, or may have, been stolen as part of a lawyer’s usual fiduciary duty. There may be an issue over the timing of disclosure where the extent of dishonesty requires fur...
	Former partners

	There may also be a reporting obligation if the practice has former partners who were partners when the misappropriation took place This is not necessary if it is clear that the events in question occurred after they had left the practice. However, th...
	It may be that former partners are entitled to take an active part in the investigation, and the disaster management and recovery decision-making. If you exclude a former partner, then they may be excused from making a contribution if losses are unins...
	Investigating the extent of loss

	This depends very much on the circumstances and will vary from case to case. As a general proposition, the quantum and extent of any defalcation is usually greater than initially thought or even calculated by the offender.
	Law Society role

	Once notified to the Law Society, a Standards Committee will invariably take control of the initial investigation. It will exercise its powers under Parts 6 and 7 of the LCA, ss 109 and 144 in particular. An inspector or senior member of the legal or ...
	Police or Serious Fraud Office (SFO) role

	At some point the Police or the SFO may become involved and they will control any criminal investigation. Any civil and professional issues must be dealt with by the practice independent of, and with deference to, the Police investigation.
	Insurer’s role

	The insurer may appoint its own investigator or just rely on the information given to them by the practice. They will usually follow through on all client issues to establish the exact cause of the loss and also to recover any assets of the perpetrato...
	Practice’s role

	The practice’s role is to lend assistance as required in any aspects of the various investigations.
	A combination of accounting and legal investigative skills may be required and depending on who the Standard Committee appoints as investigator; the practice could consider employing a senior lawyer with trust accounting experience to assist also.
	It may be inappropriate for the practice’s accounting advisers or in-house trust account staff to be intimately and strategically involved in the investigation phase. Where a theft has occurred in spite of the internal controls designed to avoid it, a...
	Minimising damage

	The steps outlined above will ordinarily result in a coordinated approach. The resources of the Police and the profession along with the insurers will be mobilised to assist the practice. All parties will commonly work together with the practice to:
	Other interested parties
	Clients not directly affected


	Depending on the circumstances of the misappropriation there may be some clients with trust funds who have not had money stolen from them. Clearly, it is in the practice’s best interest to inform all clients in a careful but managed way of what has ha...
	Employees

	It is always important to strike the right balance between the timing of any statements to employees on the one hand and the extent and nature of disclosure on the other. It is difficult having a group of strangers in the office hunting through files ...
	Legal Advisers

	The practice may wish to appoint its own independent legal advisers to liaise with other parties, and in particular, the Law Society and the legal advisers to the insurers.
	Media

	At some point the situation will become known to the outside world and this also needs to be managed. Bearing in mind ongoing client confidentiality, there is merit in the practice considering whether it might retain the services of media/PR consultan...
	Recovery Actions

	Management is usually best directed to ensuring that:
	 recovery options are preserved, eg insurance claims are not voided, assets are secured etc
	When considering this, a lawyer must accept legal responsibility for his or her actions. A lawyer must be prepared to meet any liability arising out of any act, error or omission in the course of the lawyer’s professional duties or business. A lawyer ...
	The rules expressly contemplate such action which may, indeed, produce positive long-term benefits for the practice, and the profession generally.
	The partners will have to seriously consider making good the deficiency in any trust funds as soon as possible as the trust bank account cannot go overdrawn (Reg 6). Any such shortfall will need to be corrected until such time as the funds, if any, ar...
	If the practice is insured, then any recovery of assets from the perpetrator is a task for the insurer.
	If the practice is uninsured it may need to proactively protect its rights of recovery from the perpetrator.
	Partner Responsibility
	Personal liability


	Where the pecuniary loss is suffered by a client of a lawyer and is caused by an employee of that lawyer then the lawyer is usually liable.
	Where the pecuniary loss is suffered by a client of a practice and is caused by an employee of that practice then all partners are usually liable.
	Where the pecuniary loss is caused by a partner in a practice then all the other partners are also usually liable.
	Where a practice carries professional indemnity insurance the partners may still remain liable and uninsured when the cover does not extend to the dishonesty of employees.
	Insurance of innocent partners against another partner’s dishonesty is a special class of insurance and in the absence of special insurance the innocent partners are therefore liable.
	Professional responsibility

	The foregoing observations are in respect of civil liability. In addition, partners all have a professional responsibility. That responsibility extends to dealing with the suspected party, and acting in a way that ensures each partner does not invoke ...
	For example, a practice discovers one of its partners has misappropriated funds. The practice immediately elects to recompense the client whose funds have been misappropriated. It also decides that, to preserve the practice’s reputation, no disclosure...
	In this scenario, every lawyer (other than those bound by lawyer/client privilege) privy to the matter who has either made the decision, or acquiesced in the decision to take the matter no further, has probably breached RCCC 2.8. Every lawyer has a du...
	Further, all partners in the practice, whether or not they have personal involvement in trust account transactions, have personal professional responsibility for the proper administration of the trust account. The LCA, and the regulations and rules ma...
	The introduction of a Trust Account Supervisor does not alter the joint and several professional responsibilities of all partners in a practice.
	The role and scope of the Lawyers’ Fidelity Fund (the Fund)
	What is the Fund?


	The Fund is established under Part 10 of the Lawyers and Conveyancers Act 2006. All lawyers practising on their own account who have a trust account, contribute to the Fund.
	The Fund is administered by the New Zealand Law Society.  (LCA s 309)
	The purpose of the Fund is to reimburse people who suffer pecuniary loss by reason of theft by a lawyer, or by that lawyer’s employee or agent, of any money or other valuable property entrusted to the lawyer.  (LCA s 320).
	Client monies held as “investment” funds as defined in s 322 are excluded.
	The Fund exists as a “last resort” for obtaining compensation. A claim will not usually be met until all other practicable lawful methods of obtaining redress have been exhausted. It follows that, contrary to common belief, the Fund is not a “quick fi...
	Elements of a claim

	The following essential elements must be established to found a claim:
	 Pecuniary loss – the loss of money or money’s worth.
	 Theft – which is defined in several ways in the Crimes Act 1961.
	The two most relevant definitions are contained in ss 219 and 220 of that Act. In order for s 219 to apply it must be established that the lawyer, or that lawyer’s employee or agent, acted:
	For s 220 to apply the lawyer, or that lawyer’s employee or agent must:
	Imprudence or negligence do not constitute theft and they, along with other categories of wrongdoing, will not support a claim.
	The lawyer must have been acting in his or her professional capacity, ie the provision of regulated services. Where property has been stolen by the lawyer acting in another capacity (eg in a personal business venture or as a friend or relative), any r...
	The Fund’s rights of recovery – subrogation issues

	On payment of a claim, or part of a claim, the Fund has statutory rights of subrogation to the extent of that payment. Those rights extend to include rights against the offending lawyer as well as the other rights and remedies of the claimant.
	If the Fund admits a claim before the claimant is required to take action against the other partners of the defaulting lawyer, the Fund would consider it is bound to do so where recovery is likely.
	Representing a client making a claim on the Fidelity Fund

	A practitioner may be approached to act for a new client to make a claim on the Fidelity Fund in respect of funds they hold in another lawyer’s trust account which have been misappropriated.
	For ease of reference, details of how to go about this are included at Appendix 4.
	Appendix 1 – Accounting software
	Appendix 2 – Practice briefing and client forms for fatca
	United States Foreign Account Tax Compliance Act (FATCA)

	Appendix 3 – Representing a client making a claim on the fidelity fundS
	Introduction

	A lawyer may be approached to act for a new client who wants to make a claim on the Lawyers’ Fidelity Fund or the Solicitors’ Fidelity Guarantee Fund in respect of funds they hold with another lawyer which have been misappropriated.
	Lawyers’ Fidelity Fund
	Solicitors’ Fidelity Guarantee Fund
	Managing claimants’ expectations

	Advising and representing the claimant involves managing the claimant’s expectations. When advising your client claimant, take care to offer realistic advice. A client will seldom thank you for encouraging false hopes which may lead to further disappo...
	The claimant will not necessarily be restored to the position they should have been in had the disaster not occurred. It is important to advise the client that a loss situation now exists, and that the endeavour is to minimise the loss.  The elements ...
	Avenues of recovery

	Where an individual lawyer is involved, that person will need to be assessed to establish if they are a worthwhile target. Most lawyers who steal money have nothing left by the time they are discovered and bankrupted.
	Any partners of the defaulting lawyer, and the person who benefited from the money, are usually next in line. The practice in question may have insurance which extends to partner dishonesty. Whether it does or not, the innocent partners’ liability nee...
	Carrying out a cost benefit analysis

	There is little point in advising a claimant as to their rights and recommending a course of action unless a worthwhile recovery is likely. Claimants are, by this stage, hypersensitive to the cost they are bearing. And that cost was inflicted by a mem...
	Pro bono contribution

	Claimants and potential claimants against the Fund will be disillusioned about their former lawyer and the legal profession. If a lawyer is engaged to assist a claimant, it may be appropriate for them to consider whether some discount or other allowan...
	Liaising with the Law Society

	In most situations, by the time a claimant is mounting a claim asserting theft, the Law Society is, or should be, aware and involved. If the Law Society is involved, the practice will probably be under supervision or subject to intervention. (LCA ss 1...
	Recovery by individuals or group action

	Where the Law Society has intervened in a practice, a lawyer or another practice may be engaged to administer the practice. That person or practice is in the ideal position to assist in the processing of information to formulate claims. Claims can oft...
	Communicating with the secretary of the Fidelity Funds

	If the Fund is already involved, early communication with the secretariat can mutually assist both claimants and the Fund.
	The Fund’s management committees have consistently adopted the view that “pecuniary loss” is limited to the capital loss sustained by the claimant and does not extend to include interest, consequential loss and costs. (LCA s 320) This should be discus...
	When can a claim be made?

	A claim can be made as soon as a potential claimant considers that money has been, or may have been, stolen. If a lawyer is instructed to lodge a claim it should be prepared and lodged promptly with the secretary of the Fidelity Fund. An example of th...
	Claims against the Fund must be made within twelve months after the claimant became aware of the theft.  (LCA s 324(3)) There is discretion for the period to be extended but such an extension should not be relied on.
	A claimant can be required to exhaust all relevant rights of action and other legal remedies available against the defaulting lawyer or any other person in respect of the loss suffered. (LCA s 320(2)) Those actions or remedies include issuing proceedi...
	Procedure for lodging a claim

	The procedure, along with the claim form, is prescribed by the Lawyers and Conveyancers Act (Lawyers: Fidelity Fund) Regulations 2008.
	Lodgement of claims and inquiries

	You should address all claims and inquiries to:

